Making Medical Decisions In Advance

About Your Care and Treatment
Your Rights as a Patient in Pennsylvania

Introduction

The following detailed summary of the
Pennsylvania living wills and durable power
of attorney law was prepared by
Pennsylvania departments of Public
Welfare, Health, and Aging.

In Pennsylvania, competent adults have the
right to decide whether to accept, reject, or
discontinue medical care and treatment. If
you do not wish to undergo a certain
procedure or to receive a certain type of
treatment, you have the right to make your
wishes known to your doctor _or other health
care provider and generally to have those
wishes respected.

There may be times, however, when a
person cannot make his or her wishes known
to a health care provider. For example, a
person may be unconscious or too badly
injured to tell his or her doctor what kind of
care or treatment he or she would like to
receive or under what circumstances that
doctor should withhold care or treatment.

The purpose of this document is to let you
know what the law currently has to say
about your rights as a competent adult to tell
other people now if and how you would like
to

receive medical care and treatment from a
health care provider in the event that you
need medical attention but become
physically or mentally unable to give
instructions about your care and treatment

later. It also tells you what Pennsylvania law
has to say about the duty of a health care
provider to follow your advance
instructions.

To make these complex issues easier to
understand, we have addressed them through
a series of questions and answers. Before
you make any decisions about the issues
addressed in this document, you should
discuss them with your doctor, members of
your family, and where appropriate your
lawyer.

General Information About Your
Rights

1. What are my rights to accept, to reject, or to
stop medical care or treatment?

In Pennsylvania, adults generally have the
right to decide if they want to accept, to
reject, or to discontinue medical care and
treatment.

2. What does my doctor have to tell me
about my care and treatment?

Your doctor should provide you with all of
the information, which a person in your
situation reasonably would want to know in
order to make an informed decision about a
proposed procedure or course of treatment.
This means that you doctor should tell you
about the risks and benefits of the medical
procedure or course of treatment which he
or she is recommending, possible “side



effects,” and alternatives, if any, to the
proposed procedure or course of treatment.
You may accept or reject your doctor’s
advice, and you may seek a second opinion.

3. Does my health care provider have to tell
me lit will not honor my wishes?

Yes. The law requires your health care
provider (hospital, nursing home, home
health care service, hospice, or I-LIMO) to
give you a written statement of its policies.
For example, upon admission to a hospital, a
patient must be told if that hospital will
honor his or her wish to have food and water
withheld or withdrawn under certain
circumstances.

4. If I become physically or mentally unable
to make a decision about my medical care or
treatment, what can | do now to guarantee
that my wishes will be followed later?

There is no law in Pennsylvania which
guarantees that a health care provider will
follow your instructions in every
circumstance. There are, however, steps you
can take to express your wishes about future
treatment. One of these steps is to write and
sign an advance directive.

5. What is an ““advance directive?

An “advance directive” is a written
document, which you may use under certain
circumstances to tell others what care you
would like to receive or not receive should
you become unable to express your wishes
at some time in the future. An “advance
directive” may take many forms. In
Pennsylvania, two types are specifically
authorized: (1) a “living will” (also known
as an “Advanced Directive for Health Care”)
and (2) a “Durable Power of Attorney” for
health care.

6. What is a “living will”?

In Pennsylvania, a “living will”” is a written
document that describes the kind of “life-
sustaining treatment” you want or do not
want if you are later unable to tell your
doctor what kind of treatment you wish to
receive.

It is important for you to know that
Pennsylvania’s “living will” law does not
recognize all types of instructions which
might be contained in a person’s “living
will”. Rather, those instructions must relate
to situations where medical treatment would
serve only to prolong the process of dying or
to maintain a patient in a state of permanent
unconsciousness. So, for example,
Pennsylvania does not specifically recognize
“living wills” which direct a health care
provider to refuse medically beneficial, non-
futile care.

You should also understand that a “living
will” is not a will. A will tells your survivors
what to do with your property after your
death.

7. Who can make a “living will”*?

Any competent person who

(1) is at least 18years old,

(2) is a high school graduate, or

(3) is married can make a “living will”.

8. When does a “living will”* take effect?

A “living will” only takes effect when (1)
your doctor has a copy of it; and (2) your
doctor has concluded that you are
“incompetent” and therefore no longer able
to make decisions about the medical care
you wish to receive; and (3) your doctor and
a second doctor have determined that you
are in a “terminal condition” or in a “state of
permanent unconsciousness”.



9. What does it mean to be *““incompetent™?

“Incompetence” means “the lack of
sufficient cap4clty for a person to make or

communicate decisions concerning himself’.

The law allows your doctor to decide if you
are “incompetent for purposes of
implementing a “living will” and does not
require a judge to make that decision.

10. What should my “living will’ contain?

There is no single correct way to write a
“living will”; your ““living will’” may have
additional or different directions than the
directions which appear in the “living will”
form attached to this booklet. Your “living
will” form attached to this booklet. Your
“living will”” in not valid, however, unless
you have taken the following steps:

(1) You must sign your “living will”. If you
are unable to do so, you must have someone
else sign it for you; and

(2) Two people who are at least 18 years old
must sign your “living will” as witnesses.
Neither of those witnesses may be the
person who signed your “living will”” if you
were unable to sign it yourself.

You should also date your living will, even
though the law does not require it.

11. What if I already have a ““living will”*?

Pennsylvania’s “living will” law went into
effect on April 16, 1992. You should review
any “living will’? drafted before that date to
see that it meets the two requirements
described in the answer to Question 10.

12. To whom should I give my “living
will”?

You should give a copy of your “living will”
to your doctor, hospital, nursing home or
other health care provider. When you enter a
hospital or nursing facility, the law requires
your doctor or other health care provider to
ask you if you have an advance directive. If
you give a copy of your “living will” to your
doctor or other health care provider, that
document must be made a part of your
medical record.

13. What if my doctor or health care
provider refuses to follow the directions in
my “living will

Your doctor and any other health care
provider must tell you of they cannot in
good conscience follow your wishes or if the
policies of the institution prevent them from
honoring your wishes. This is on reason why
you should give a copy of your “living will”
to your doctor or to those in charge of your
medical care and treatment.

If you are incompetent when you are
admitted for medical care and have named
someone in your “living will” to make
decisions for you that person must be told if
the wishes contained in your “living will”
cannot be honored. If you have not named
anyone in your “living will”, your family,
guardian, or other representative must be
informed that your “living will” cannot .be
honored.

The doctor or other health care provider who
cannot honor your wishes must them help
transfer you to another health care provider
willing to carry out your directions- if they
are the kind of directions which
Pennsylvania recognizes as valid.

14. Is a ““living will”* effective when Jam
Pregnant?



Pennsylvania law generally does not permit
a doctor or other health care provider to
honor the “living will” of a pregnant woman
who has directed that she not be kept alive.
The terms of such a “living will” may be
honored, however, if the woman’s doctor
determines that fetus-sustaining treatment
(1) will not maintain the woman in a manner
that will allow for the continued
development and birth of the unborn child,
(2) will physically harm the pregnant
woman, or (3) cause her pain which could
not be relieved by medication.

If your “living will”” is not honored because
you are pregnant, the Common wealth must
pay all of the usual, customary, and
reasonable expenses of your care.

15. What if | change my mind after | have
written a “living will”*?

Pennsylvania’s “living will” law states that
you may revoke a “living will” at any time
and in any manner. All that you must do is
tell your doctor or other health care provider
that you are revoking it. Someone who saw
or who heard you revoke your “living will”
may also tell your doctor or other health care
provider about the revocation.

You can also change or rewrite your “living
will”. If you change your mind after you
have written down your instructions or
revoke them and write new ones. You
should also consider telling everyone who
participated in your decision-making process
that you have changed your mind and give a
copy of any new instructions to your doctor,
health care provider, and anyone else who
had a copy of your old instructions.

Durable Powers of Attorney for
Health Care

16. What is a “durable power of attorney ““for
health care?

A “durable power of attorney” for health
care isa document which allows you (the
“principal”)

to name another person (the “attorney-in-
fact”) to make certain medical decisions for
you if you are unable to make them for
yourself. The person you choose as your
“attorney-in-fact” does not have to be a
lawyer. The law says that the “attorney-in-
fact” can:

(1) authorize your admission to a medical,
nursing, residential, or other facility;

(2) enter into agreements for your care,

(3) authorize medical and surgical
procedures

The power to “authorize medical and
surgical procedures” means that your
“attorney-in-fact” may arrange for and
consent to medical, therapeutic, and surgical
procedures for you, including the
administration of drugs.

As of this writing, courts in Pennsylvania
have not decided if the law permits an
“attorney-in-fact” to refuse treatment on
your behalf especially if the “attorney-in-
fact” is refusing potentially beneficial care.

17. Why do they call it a “durable power of
attorney”?

Normally, a “power of attorney” becomes
ineffective if you become incapacitated. A
“durable power of attorney” continues to be
effective or takes effect if or when you
become incapacitated. To be considered a
“durable power of attorney” for health care,
the document must contain the following or
similar language:



“This power of attorney shall not be affected
by my subsequent disability or incapacity.”
-Or-

“This power of attorney shall become
effective upon my disability or incapacity.”

18. What are some of the major differences
between a “living will”” a,2d a “durable
power of attorney ““for health care?

These are just some of the differences
between the two documents:

1) A “durable power of attorney” for
health care generally names someone to
make health care decisions for you without
necessarily describing what those decisions
should be. A “living will” on the other hand,
often spells out what kind of life-sustaining
treatment you want to receive and may or
may not name someone to make those
decisions for you should you become
incompetent and in a terminal condition or
permanent state of unconsciousness. Unlike
a “durable power of attorney” for health
care, a “living will” only takes effect when
you are in a terminal condition or permanent
state of unconsciousness.

(2 A “durable power of attorney” for
health care is designed to give your named
representative authority to make all sorts of
medical care decisions for you, such as
whether you should be admitted to a
particular kind of health care facility. A
“living will”, on the other hand, is generally
used to tell your health care provider what
kind of medical care and treatment you want
to receive or not receive in the event you
become unable to tell the provider yourself
because you have become incompetent and
are in a terminal condition or permanent
state of unconsciousness.

3) It is unclear if under a “durable

power of attorney” for health care, the
person who you choose to make decisions
for you can refuse or stop life-sustaining
treatment for you; a “living will” clearly can
be used for that purpose.

19. May | have both a “durable power of
attorney for health care and a “living will”*?

Yes.

Discussing Your Instructions With
Others

20. With whom should I discuss my
instructions before | write them down?

Before you write your instructions down,
you may wish to discuss them with your
doctor, members of your family, friends, or
other appropriate persons .such as a member
of the clergy. If you are writing a “durable
power of attorney” for health care, you
should also discuss your wishes with the
person you are naming as your “attorney-in-
fact”. Similarly, if you are writing a “living
will” and naming someone in that document
to carry out your wishes, you should discuss
your wishes with that person.

21. To whom should I give my written
instructions?

You should give your written instructions to
your family doctor and, if applicable, to
your hospital, nursing home, or other health
care provider. You may also want to give a
copy to your family or anyone else involved
in your health care decision-making process.

22. What if I don’t leave instructions or
name a person who will make decisions for
me?

If you become unable to express your



wishes about your medical car or treatment
and do not leave instructions or name a
person who will make decisions for you, a
health care provider may ask your family or
the courts to make decisions about your care
and treatment.

23. What if | have expressed my wishes
orally about treatment but have not put my
wishes in writing?

Oral directions which you have given to
your physician or your family will
sometimes be followed by health care
providers, depending on how detailed and
recent those instructions were. Thus, you
may wish to tell your personal physician and
your family your wishes about future
treatment even if you choose not to sign
some sort of “advance directive

24. Do | have to write a “Living will”” or
“durable power of attorney” for health
care?

No. It’s your decision. Under the law, a
health care provider may not condition the
provision of your care or otherwise
discriminate against you on the basis of
whether you have executed such a
document. Moreover, under Pennsylvania
law, no health care provider or insurer may
charge a different fee or rate depending on
whether you have executed a “‘living will”’

25. Are “Living wills” and ““durable
powers of attorney’” executed in other states
recognized in Pennsylvania?

The law in Pennsylvania is unclear. It is
possible, however, that at the very least your
doctor, hospital, or judge may use such
documents to determine who will make

decisions about your care and what those
decisions will be.

26. If I have more questions about “living
wills” or “durable power of attorney” for
healthcare, whom should I contact?

In addition to a lawyer, there are many
individuals and groups who can provide you
with information about such documents.
Here are some that you may wish to consult:

1.Your local long term care ombudsman,
who can be reached by calling your
community’s “Area Agency on Aging”
(AAA). The AAA phone number is in the
“blue pages” of your phone book..

2.Office of the State
Long Term Care Ombudsman
PA Department of Aging
231 State Street
Harrisburg, PA 17101-9896
(717) 783-7247

3. PA Council on Aging
231 State Street
Harrisburg, PA 17101-9896
(717) 783-1924

4. The American Assoc of Retired Persons
(AARP)
225 Market Street
Harrisburg, PA 17101
(717) 238-2277

5. The Pennsylvania Medical Society
Division of Communication and Public
Affair
77 East Park Drive
Harrisburg, PA 17105-8820
(717) 558-7750



Durable Power of Attorney for Health Care

appoint:

Name Work Phone

Address Home Phone

As my attorney-in-fact or “agent” to make health and personal care decisions for me if | become
incapable of making my own decisions. If the person named above is unable to serve as my
agent for any reason, | appoint an alternate to serve as my agent:

Name Work Phone

Address Home Phone

This Durable Power of Attorney for Health Care shall become effective upon my incapacity.
I grant the following powers to my agent:

1. To authorize my admission to or discharge from any medical, nursing, residential or similar
facility and to enter into agreements for my care.

2. To authorize, refuse, or withdraw consent to any and all types of medical and surgical
procedures, care, or treatment, including, but not limited to, nutrition and hydration
administered by artificial or invasive means.

I have discussed my wishes concerning health care with my agent, who shall follow my
directions to the extent known. If my agent is unable to determine what I would want, then my
agent shall make a decision based upon what he or she believes to be in my best interests. |
revoke any prior power of attorney for health care.

My signature below means that | understand this document and intend this grant of powers to my
agent to be legally binding.

(Witness) (Date) (Signature) (Date)

(Witness) (Date)

COMMONWEALTH OF PENNSYLVANIA:
. SS
COUNTY OF:
On thisthe __ day of , 200__, before me, the undersigned officer,
personally appeared , known to me (or satisfactorily proven) to be the
person whose name is subscribed to the foregoing instrument, and acknowledged that he
executed it for the purposed therein contained.

Witness my hand and official seal the day and year aforesaid.

Notary Public



Durable Power of Attorney Instructions

This form is provided for your convenience. Please read it carefully. It may or may not meet
your needs or conform to the requirements of your particular state (or country). Even if the form
does not meet the legal requirements of your state, it may still provide evidence of your wishes if
you become unable to speak for yourself or make decisions about your property or business
affairs.

Choice of agent
Select only a person you trust to understand and carry out your wishes.

Effective date
This document is effective if and when you become unable to make decisions about your care.

Revocation
You may cancel or revoke your agent’s authority at any time. To revoke, notify your agent and
health care provider, preferably in writing. It is best to destroy the document if you revoke.

Changing the form to meet your needs

Make any necessary changes to the form before you sign it. Add any instruction or comments to
the form that you feel are necessary in order to express your wishes. If you have no instructions
or comments, write in “NONE.” Try to avoid leaving any section blank.

Cross out any part that does not meet your needs by placing a single line through the part to be
deleted. Then initial and date the part you deleted. Do not use heavy markers or correction fluid
(such as Liquid Paper® or White-Out®) to delete the item.

Be sure your instruction and comments are legible.

Signing the form

Procedures for signing the form vary from state to state. Durable Power of Attorney forms are
usually notarized. You should sign and date Durable Power of Attorney forms in the notary’s
presence.

What to do with this form

o Keep the original signed form with your personal papers at home.
e Discuss you wishes with your doctor, family and agent.

e Give them signed copies of the form

If your wishes change, do not try to alter the form. Instead, it is best to cancel (see “Revocation”
above) and prepare a new document that clearly states those wishes. You should discuss those
changes with your doctor, agent, and family.



This declaration sets forth your
directions regarding medical
treatment.

You have the right to refuse treatment
you do not want, and you may request
the care you do want.

You may list specific treatment

you do not want (for example,
cardiac resuscitation, mechanical
respiration, artificial feeding/fluids
by tube). Otherwise, your general
statement, above, will stand for your

wishes.

You may want to add
instructions or care you do

want (for example,

pain medication, or that you
prefer to die at home if possible).

If you want, you can name some-
one to see that your wishes are
carried out, but you do not have

to do this.

A Living Will

To My Family, Doctors, and All Those Concerned With My Care:

I, , being of sound mind, make this statement as a
directive to be followed if | become unable to participate in decisions regarding my medical
care.

If I should be in an incurable or irreversible metal or physical condition with no reasonable
expectation or recovery, | direct my attending physician to withhold or withdraw treatment
that merely prolongs my dying. | further direct that treatment be limited to measures to keep
me comfortable and to relieve pain.

These directions express my legal right to refuse treatment. Therefore, | expect my family,
doctors, and everyone concerned with my care to regard themselves as legally and morally
bound to act in accord with my wishes, and in so doing be free of any legal liability for having
followed my directions.

I especially do not want:

Other instructions/comments:

Proxy Designation Clause: Should | become unable to communicate my instructions as
stated above, | designate the following person to act on my behalf:

Name: Address:
If the person | have named above is unable to act on my behalf, | authorize the following
person to do so:

Name:
Address:

This living will declaration expresses my personal treatment preference. The fact that | may
have also executed a document in the form recommended by state law should not be
construed to limit or contradict this living declaration, which is an expression of my
common-law and constitutional rights.

Sign and date here in the
presence of two adult witnesses,
who should also sign.

Signed: Date:
Witness: Witness:
Address: Address:

Keep the signed original with your personal papers at home. Give signed copies to your
doctors, family, and proxy. Review your declaration from time to time, initial and date it to
show it still expresses intent.

See Living Will Instructions next page.



Living Will Instructions

This form is provided for you convenience. Please read it carefully. It may or may not meet your needs or
conform to the requirements of your particular state (or country). Even if the form does not meet the legal
requirements of your state, it may still provide evidence of your wishes if you become unable to speak for
yourself or make decisions about your care. You may want to obtain advice from a lawyer before signing a
living will. This form covers only decisions about health care and does not give your proxy the right to
make decisions about your property or business affairs.

Choice of proxy/substitute decision maker
Select only a person you trust to understand and carry out your wishes.

Effective date
This document is effective if and when you become unable to make decisions about your care.

Revocation
You may cancel or revoke your agent’s authority at any time. To revoke, notify your agent and health care
provider, preferably in writing. It is best to destroy the document if you revoke.

Changing the form to meet your needs

Make any necessary changes to the form before you sign it. Add any instruction or comments to the form
that you feel are necessary in order to express your wishes. If you have no instructions or comments, write
in “NONE.” Try to avoid leaving any section blank.

Cross out any part that does not meet your needs by placing a single line through the part to be deleted.
Then initial and date the part you deleted. Do not use heavy markers or correction fluid (such as Liquid
Paper® or White-Out®) to delete the item.

Be sure your instruction and comments are legible.

Signing the form
Procedures for signing the form vary from state to state. Durable Poser of Attorney forms are usually
notarized. You should sign and date Durable Power of Attorney forms in the notary’s presence.

What to do with this form

e Keep the original signed form with your personal papers at home.
e Discuss you wishes with your doctor, family and agent.

e Give them signed copies of the form

If your wishes change, do not try to alter the form. Instead, it is best to cancel (see “Revocation” above)
and prepare a new document that clearly states those wishes. You should discuss those changes with your
doctor, agent, and family.



